
[Type text] 
 

[Type text] Page 1 
 

Assam Schedule VII, Form No- 132 

 

     HIGH COURT FORM NO (j) 2. 

    HEADING OF JUDGMENT IN ORIGINAL SUIT 

                 IN THE COURT OF MUNSIFF NO- 1 AT NALBARI 

       DISTRICT- NALBARI 

 

    Title Suit case No- 93 of 2014 

 

  Present:      Dulumoni Das, LLM AJS

                          Munsiff No- 1, Nalbari 

  

 

        On this 2nd day of July, 2018 

 

1. Sri Rajendra Nath Deka @ Rajendra Deka 

S/O- Late Mati Deka 

Vill- Mohkhali, Mouza- Pakowa 

PS- Belsor 

Dist- Nalbari, Assam 

                                                                                             ……………… Plaintiff 

                                                        -Versus- 

 

1. Sri Bhupen Deka 

                S/o. Late Mati Deka 

2. Sri Debajani Deka 

 W/o. Mati Deka 

Address for defendant 1 & 2 

Vill. Mohkhali, Mouza- Pokowa 



[Type text] 
 

[Type text] Page 2 
 

PS. Belsor 

Dist. Nalbari, Assam 

3. Sri Balen Deka 

S/o. Late Mati Deka 

Vill. Balikaria (Tuk), Mouza- Batahgila 

PS & Dist. Nalbari                           

        …… Principal Defendants 

 

4. Secretary, Pokowa Milan Nimna Madhyamik School, Mohkhali 

5. Sri Prasanna Kumar Sarma 

S/o. Late Gauri Kanta 

6. Sri Sarat Chandra Sarma 

S/o. Late Gauri Kanta 

7. Sri Ramesh Chandra Sarma 

S/o. Late Gauri Kanta 

8. Sri Subodh Sarma 

S/o. Late Gauri Kanta 

All from village- Mohkhali, Mouza- Pakowa 

PS. Belsor, Dist. Nalbari, Assam 

                                                             ………… Proforma Defendants 

 

This suit coming on for final re-hearing on 29/03/2018 in the presence of: 

 

               Manabendra Sarma           Advocate for the plaintiff(s) 

 

             Sri Pankaj Sarma                                           Advocate of the defendant(s)

   

 

And having stood for consideration on this day, the court delivered the 

following judgment:-  
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JUDGMENT 

 

1. The plaintiff has instituted this suit for partition, precept, khass 

possession and consequential relief. 

 

The case of the plaintiff  

2. The brief facts leading to the institution of this suit as revealed from the 

plaint is that, plaintiff, defendant No. 1 and 3 are brothers. Defendant No. 

2 is mother of plaintiff and defendant No. 3. All are legal heirs of late Moti 

Deka @ Mati Ram Deka. The land described in schedule 'A' originally 

belonged to Moti Deka. Hence, plaintiff and defendant No. 1, 2, 3 all have 

share in the schedule land. Plaintiff is at present temporally residing at 

Fatashil, Guwahati as he is a small businessman. The plaintiff and 

principal Defendants got the ancestral land divided in presence of local 

villagers and prepared a written partition deed on 23.01.05 where 

everybody signed. The written partition deed in origin was unregistered 

and the same was not given to the plaintiff, but kept by the defendants. 

Even no photocopy was given to the plaintiff and there was nothing to 

disbelief the defendants. The plaintiff at present does not remember the 

terms and condition of partition deed of 2005. The total share of the 

plaintiff is cultivable land and basti land was given to be managed by the 

defendants as the plaintiff was busy in his business at Guwahati. 

Defendants used to give share of products to plaintiff. Not only that there 

were two bigha personal purchased land of the plaintiff, which were also 

given to cultivate to the defendant No. 1 from the year, 2008. In the year 

2013 the defendant sold away many valuable trees from the basti land 

and from the share of the plaintiff taking advantage of his absence from 

the ancestral land. The aggrieved plaintiff requested the defendants to 

hand over him his share of ancestral land as well as his personal 2 bigha 

land. The defendants on 13.12.13, specially the defendant No. 1 refused 

to give ancestral land to the plaintiff and also refused to give personal 

two bighas of land to the plaintiff. The mother of plaintiff (defendant No. 

2) advised other defendant to settle the matter amicably. But defendant 
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No. 1 & 3 did not allow their mother to speak. The defendants also openly 

denied the partition deed of 23.01.05, and also denied the having of 

original partition deed with them. The plaintiff has already filed T.S. 85/14 

in respect of his personal 2 bigha of land. The defendants are still 

adamant and not giving any share to the plaintiff out of ancestral land. 

The share of the plaintiff is described in schedule 'B' which required to be 

demarcated. Plaintiff is entitled to 1/4 of ancestral land. If any share 

holder sold part of ancestral land the same will not effect the share of the 

plaintiff from the total land. The plaintiff is still ready to abide by the 

partitioned deed dated 23.01.05. But the same is not with the plaintiff 

and defendants are also denying the same. The plaintiff under such 

circumstances compelled to file this partition suit in respect of ancestral 

land described in schedule 'A'. 

3. The defendant No. 1 & 3 appeared in this court after the service of 

summon upon them and submitted their written statement against the 

plaint. In their written statement, defendant stated that there is no cause 

of action for the suit and took such other usual pleas. The defendants 

have denied all the allegations made against them in the plaint filed by 

the plaintiff except those which are specifically admitted in this written 

statement. The defendants asserted that defendant no. 3 is the half blood 

brother of the plaintiff and defendant no. 1. Defendant no. 3 left the 

ancestral properties in 1994 and permanently settled at Balikaria, Nalbari. 

The defendant No. 3 gave away some part of his share of ancestral 

properties to the defendant No. 1 which was mutually agreed upon by 

them. The plaintff was never denied or deprived of his share of ancestral 

properties by the defendants. The defendant No. 1 took Rayati Possession 

over a plot of “Ekchana Land” measuring 2 katha 10 lecha at Dhirenpara, 

Guwahati under P.S. Fatasil Ambari in the district of Kamrup in 1977. The 

defendant No. 1 dug a well, built house on that land and gave the same 

on rent. Engaging labourers from own locality, the defendant worked 

hard, even lighting “Patromax” lamp at night, to make the said land 

useful for residence. In 1986 the plaintiff got job at Guwahati and 

proposed the defendant No. 1 to stay at the house of defendants land at 

Dhirenpara, Guwahati which the defendant No. 1 allowed. In easeful 
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relation, in the year 1990, the plaintiff took from the defendant No. 1 Rs. 

30,000/- (thirty thousand ruppes) for necessary expenses of conversion of 

the said “Ekchana Land” to “Myadi Land”. But the defendant No. 1 came 

to knwo that in the process of obtaining “Myadi Patta” the cunning 

plaintiff mutated his name instead of defendant’s name in the concerned 

revenue records of the land of Dhirenpara. When the plaintiff was 

questioned about the same the plaintiff replied that as he became well 

settled at Guwahati. So, he wanted to take the properties of Dhirenpara, 

Guwahati leaving his share of ancestral properties to the defendant No. 1. 

The defendant No. 1 asked some money back from the plaintiff as 

because the value of properties at Dhirenpara, Guwahati is much higher 

than that of his share of ancestral properties. The plaintiff promised to 

pay Rs. 4 (four) Lakhs as adjusted money to the defendant No. 1 but 

evaded to do so when asked for and grew up bitter relation with the 

defendant No. 1. When the defendant No. 3 and defendant No. 2 (i.e. the 

mother of the plaintiff and defendant No.1) also advised the plaintff to 

make partition deed for all the properties including the properties at 

Dhirenpara, Guwahati the plaintiff himself prepared a partition deed and 

took signatures of the defendants and kept with him. The plaintiff 

promised to give the copies of the said deed at the time of registration of 

the same. The failing to complying to pay Rs. 4 (four) lakhs as adjusted 

money to the defendant No. 1, the plaintiff filed this false suit for 

wrongful gain in order to harass the defendant along with another suit 

bearing T.S. No. 85/14 in the court of Nalbari.  

ISSUES 

4. Upon the pleading of the parties my learned predecessor vide order dated              

framed as many as four issues for determination of this instant suit. 

Following are the issues ---------- 

a. Whether there is any cause of action for the suit? 

b. Whether the plaintiff is entitled to equal share of paternal property? 

c. Whether the plaintiff is entitled to the relief(s) as claimed for? 

d. To what other relief(s) the parties are entitled to? 
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5. To substantiate the issues framed in this suit the plaintiff side submitted 

evidence in affidavit of plaintiff himself as PW1. The PW1 is duly cross 

examined by the contesting defendants. After completion of cross of PW1 

the defendant side remain absent without any steps for which my learned 

predecessor decide to proceed ex-parte against defendants.  

 

DETERMINATION OF THE ISSUES, DETERMINATION, 

DECISIONAND REASONS THEREOF 

 

6. ISSUES NO-(a)  This is the suit for partition. After death of their 

father plaintiff sought partition of property originally belonged to his 

father. Plaintiff and defendant no. 1 and 3 are brothers while defendant 

no. 2 is their mother. The land originally belonged to his father has been 

described in schedule A and plaintiff wants to have equal share along with 

other defendants. The plaintiff asserted he requested defendants to hand 

over his part of share in ancestral property but defendant no. 1 

specifically very adamant and refused to give him his share of ancestral 

property plaintiff. Defendants did not disputed or deny that land describe 

in schedule of plaint is not ancestral land. The contention of the 

defendant is that plaintiff is never deprived of his ancestral property and 

that plaintiff renounced his share of ancestral land in favour of defendant 

no. 1 for the land located at Dhirenpara, Guwahati. Defendants also 

contended that as the value of land at Dhirenpara is much higher than 

the ancestral land and hence plaintiff also promised to pay Rs. 400000/to 

defendant no-1 as adjusted money. Plaintiff on the other hand describe 

land at Dhirenpara is his personnel property and claim equal share in 

respect of ancestral land left by his father after death. In view of 

assertion and denial on the part of both parties and I find there is cause 

of action to be decided by competent court without going to merit of this 

case.   
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7. ISSUES NO-(b) The plaintiff in schedule of his plaint describe in 

details the landed property left by his father after death and plaintiff 

claimed ¼ of share in the said parental property. Pw1 disclosed total 

ancestral land is 7 Bighas 1Kath 4Lechas and he has claimed ¼th of the 

total land i.e. 1Bigha 4Kathas 1Lechas. Plaintiff in his evidence reiterated 

the same facts as he stated in his plaint. Plaintiff as PW1 asserted that he 

and defendants are brothers while defendant no. 2 is their mother. 

Defendant no. 3 is half blood brother of plaintiff and defendant no. 1. 

They are legal heirs of late Moti Deka @ Mati Ram Deka. The land 

described in schedule 'A' originally belonged to their father Moti Deka @ 

Mati ram Deka and husband of defendant no. 2. Hence, plaintiff asserted 

he and defendants have equal share in the schedule land. Defendants in 

their W/S did not deny that land describe in schedule of the plaint is not 

the ancestral land. Also Ext. 1, Ext. 2 are the certified copy of jamabandi 

(while Ext. 3 photocopy) of KP No- 115, 123 and 149 showing by way of 

inheritance in place of Matiram the name of plaintiff along with 

defendants have been mutated. Against the plea of plaintiff the claim of 

defendants is that plaintiff wanted to take the properties at Dhirenpara, 

Guwahati leaving his share of ancestral properties to defendant No. 1. 

Defendant admitted the name of plaintiff mutated in respect of 2K 10L at 

Dhirenpara, which was Eksonia land and is converted to “Myadi Patta”. 

Defendant no. 1 however contended that he first took of the rayati 

possession of the said Eksonia land at Dhirenpara but in the process of 

conversion to myadi land the plaintiff mutated his name. Pw1 during cross 

stated he has purchased the land at Guwahati and denied he has 

purchased the land at Dhirenpara jointly along with Bhupen Deka and 

also denied he by fraud mutated the said land in his name. PW1 at the 

same time also denied he renounced the ancestral land for land at 

Dhirenpara. It is pertinent to mention here that land at Dhirenpara is not 

the disputed land and plaintiff denied he has left the ancestral land for 

land at Dhirenpara. In Raghavamma Vs Chenchamma AIR 1964 SC 136, it 

is observed that onus of proof in its primary sense means the duty of 

establishing a case. This remains throughout the entire case exactly 

where the pleadings originally placed it. It never shifts. It is a question of 

law. In its secondary sense onus means no more than the duty of 
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adducing evidence and in this sense, the burden may shift constantly 

throughout the trial. This involves no question of law but one of fact only. 

After admitting that the name of plaintiff mutated in respect of the land at 

Dhirenpara onus shifted on defendants to prove that plaintiff renounced 

his ancestral land for the land at Dhirenpara. No evidence is adduced to 

substantiate their claim by the defendants and mere giving suggestion is 

not sufficient.  

8. PW1 asserted he is at present temporally residing at Fatashil, Guwahati as 

he is a small businessman. And total share of his cultivable land and Basti 

land were managing by the defendants as he was busy in his business at 

Guwahati. From the material evidence on record we find that both 

plaintiff and defendant in their pleading admitted that there was ‘Farakati’ 

partition deed between parties for all the properties and plaintiff alleged 

that said partition deed in custody of defendant and defendant alleged 

that partition deed in custody of plaintiff. No photocopy of partition deed 

is produced by parties. During cross PW1 asserted total disputed land 

measuring 7B 1K 4L contains in three pattas and also admitted said 

disputed land in possession of defendant Bhupen Deka. Pw1 also asserted 

he sought 1/4th share of land from each dag. During pendency of this 

suit, at argument stage defendant no. 2 died and plaintiff submitted 

Amended plaint with plea for 1/3rd share in the total ancestral property. 

PW1 denied disputed land contains jointly purchased land of parties.  

Defendant did not properly contest this case and after cross of defendant 

remain absent. Defendant side did not adduce any evidence in support of 

their claim taken in W/S.  

9. Perusal of Ext. 1 we find in KP patta no-115 Dag 187/189/192/299 

contains total land measuring 3B 1K 7L and plaintiff is entitled to get 1/3rd 

share i.e. 1B 9L in KP Patta No. 115. Perusal of Ext. 2 we find in KP Patta 

No- 123 Dag No. 184 the name of plaintiff is mutated along with other 

defendants by way of inheritance. Plaintiff pleaded 1/3rd share of the land 

measuring 1B 17L and accordingly plaintiff entitled to get 1/3rd i.e. 1K 19L 

in KP Patta 123 Dag 184. Ext. 3 is photocopy and not admissible but in 

their W/s defendants did not deny that schedule land in the said KP Patta 

149 is not the ancestral land. In KP Patta No- 149 Dag No. 179 total 
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ancestral land of parties contains 2B 4K 0L and plaintiff entitled to get 

1/3rd share in the said patta. It is already been mentioned that defendants 

did not denied that schedule land of the plaint is not the ancestral or 

parental land belongs to the father of plaintiff and defendants Matiram 

Deka @ Moti. During cross defendants suggest that schedule land also 

included land jointly purchased land which plaintiff denied and defendants 

did not in support of this plea adduce any evidence. Section 44 of 

Transfer of Property Act reads as Where one of two or more co-owners of 

immoveable property legally competent in that behalf transfers his share 

of such property or any interest therein, the transferee acquires as to 

such share or interest, and so far as is necessary to give, effect to the 

transfer, the transferor’s right to joint possession or other common or 

part enjoyment of the property, and to enforce a partition of the same, 

but subject to the conditions and liabilities affecting at the date of the 

transfer, the share or interest so transferred. Where the transferee of a 

share of a dwelling-house belonging to an undivided family is not a 

member of the family, nothing in this section shall be deemed to entitle 

him to joint possession or other common or part enjoyment of the house. 

From exhibits it appears that already few land sold/transferred to third 

party. Plaintiff makes them pro forma defendant but they did not appear 

to contest this suit. It is well establish law that transfer of land by the 

defendants valid upto the extent of their share and only to the extent of 

their share defendants could have transferred. The issue is decided 

accordingly in favour of plaintiff.  

10. ISSUES NO-( c)(d) In view of above observation I find that 

plaintiffs have right, title, interest and Khas possesson over 1/3rd share of 

parental property more specifically describe in schedule A of the amended 

plaint. The share of plaintiff in shown in Schedule B of the amended plaint 

and plaintiff have right, title and interest and khas possession over the 

land in Schedule B.  

 

ORDER 
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In the result the suit of the plaintiff is decreed ex-parte on contest with 

cost.  

It is decreed declaring that plaintiffs have right, title and interest and khas 

possession over 1/3rd share of ancestral land describe in schedule A of the 

plaint. The share of plaintiff in shown in Schedule B of the amended plaint 

and plaintiff have right, title and interest and khas possession over the 

land in Schedule B. It is also decreed declaring permanent injunction 

against defendants restraining them from disturbing the plaintiff in 

peaceful enjoyment of the suit land in future.  

Prepare preliminary decree accordingly.    

The judgment is written, signed, sealed, tagged with the case record, 

pronounced and delivered in the Open Court on this the 02nd day of JULY 

2018.  

 

    Dulumoni Das 

    Munsiff No- 1, Nalbari 
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APPENDIX 

 

 

Witnesses examined by the Plaintiff: 

 

1. Sri Rajendra Nath Deka 

 

Documents exhibited by the Plaintiff: 

 

1.  Ext.1- Certified copy of jamabandi 

2.  Ext. 2 – Certified Copy of Jamabandi 

 

Witnesses examined by the Defendant: 

 

1. None 

 

Documents exhibited by the Defendant: 

 

1. None 

  
 

DULUMONI DAS 

MUNSIFF NO- 1, NALBARI 

 

     ****************** 
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